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ADOPTION AMENDMENT BILL (NO. 2) 2002 
Consideration in Detail 

Resumed from an earlier stage of the sitting. 

Clause 29:  Section 52 amended - 
Debate was adjourned after Dr E. Constable had moved the following amendment - 

 Page 14, lines 15 to 26 - To delete the lines and substitute the following - 

  (1) Section 52(1)(a)(iii) is deleted.   

Mr R.A. AINSWORTH:  Before the suspension, I was about to outline one of the reasons for my interest in this 
amendment and the Bill in general.  As I pointed out, I am not an adopted child.  However, had a law been in 
place based on this legislation when my parents were married that applied to all parents, whether natural or 
adoptive, my parents would have been too old and would not have been permitted to have me, or my brother six 
years later.  When I was born, my father was 43 and my mother was 34.  They were wonderful parents.  Nothing 
at their age, when my brother and I were born, caused them to be anything less than 100 per cent devoted 
parents.  I am sure that they would have been no different had they been several years older.  I believe that the 
minister has amended the maximum age in this Bill from 43 to 45.  If it had applied in all cases my parents still 
would not have been able to raise me.  

My parents’ situation demonstrates that age has nothing to do with the suitability of a person to be a parent, 
either natural or adoptive.  However, I am sure we have read about exceptions that involve, for example, a 23-
year-old girl marrying a multimillionaire and having his child when he is in his eighties.  I do not think anyone in 
this House would consider that appropriate.  I am sure that if the Act did not contain an age limit, based on a 
range of criteria, a prospective adoptive parent of that considerable age difference would be rejected.  The 
legislation should not contain a prescriptive age limit.  Applicants should be assessed on their merit.  If extreme 
age is one of the determining factors that militate against an applicant’s success, so be it.  However, a prescribed 
age leaves the way open for a prospective parent who is a day older than that age to be considered unsuitable.  
That is not the way life works.  No doubt many people who are younger than the age limit are unsuitable as 
parents for many reasons that have nothing to do with their age.  For that reason, age should not be taken in 
isolation.  Suitability as adoptive parents should be based on a range of factors. 

The SPEAKER:  As the member for Churchlands seeks to delete part of the clause that the member for Hillarys 
intends to amend, I will put the first part of the member for Churchlands’ amendment - to delete lines 15 to 18 to 
the word “is”.  If the member for Churchlands’ amendment is successful, we will proceed with the balance of it.  
If it is unsuccessful, we will proceed with the member for Hillarys’ amendment. 

Ms S.M. McHALE:  I assure the member for Roe that, given my amendments, he and his brother would have 
been adopted. 

Mr R.A Ainsworth interjected. 

Ms S.M. McHALE:  The existing legislation requires amendment, which is my intention.  The issue is about 
finding the most sensible position from within a framework of ensuring the best interests of the child, which is 
my motivation for retaining the age limit.  People might say that we are being incredibly inconsistent because we 
publicly espouse principles of equity but we are denying equity in this instance.  I do not accept that as an 
argument.  Couples aged 45 are not denied the opportunity to apply to adopt a child.  I appreciate that once a 
policy decision is made to have an age criterion in a placement context a line is drawn in the sand and it is a cut-
off point.  I also appreciate that it sets up the anomaly that a single person of a younger age can adopt while a 
married person over the age of 45 can be precluded.  I have considered a great many permutations and 
combinations of options.  However, we cannot get around that. 
Dr E. Constable:  New South Wales, Victoria, New Zealand, the ACT and the United Kingdom can get around 
it. 
Ms S.M. McHALE:  The member for Churchlands’ proposal has a certain attraction because of its simplicity.  
Victoria, New South Wales and the ACT exclude people of certain ages according to their policies.  On the 
surface, it appears that people can apply to adopt regardless of their age, but in reality their policies are 
exclusive.  I have examined this issue for months on end.  One of the reasons the Bill was delayed was that we 
were grappling with the age criterion. 
Dr E. Constable interjected. 
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Ms S.M. McHALE:  That is not the case; I was trying to determine a sensible position in the context of the 
adoption legislation and the best interests of the child.  The simplicity provided by not having an age limit and 
the argument about equality do not satisfy the principle of the best interests of the child.  I accept the anomaly 
surrounding the difference between single people and a married couple.  It has existed ever since single people 
could adopt. 

Mr R.F. Johnson:  Does that make it right? 

Ms S.M. McHALE:  It is there under the current provisions. 

Dr E. Constable interjected. 

Ms S.M. McHALE:  It is a fact.  The problem is not new.   

Dr E. Constable:  That does not make it right. 

Ms S.M. McHALE:  The problem has not been created by this amendment.  It is an issue that is currently in the 
adoption area and it is not one that has been brought to public attention.  We are not supporting the member’s 
amendment, as we are not supporting the amendment put forward by the member for Hillarys.  There are several 
problems with the member for Hillarys’ amendment.  Suffice to say that it does not solve the problem.  If we are 
going to have an age criterion it is better to have the age criterion that we are supporting.  Age has been part of 
the Adoption Act ever since the commencement of the legislation.  We are significantly increasing that age 
criterion. 

Mr R.F. JOHNSON:  I would like to hear the minister continue her remarks. 

Ms S.M. McHALE:  I did consider whether to remove the age criterion.  There is a simplicity about saying yes, 
let us remove it, equality prevails, but I am driven by the arguments involving the best interests of the child.  The 
reasons for justifying my position in that regard are several.  First, extending the age criterion to a point where 
there is no age criterion means, in theory, that any person of any age can adopt a child, and would have an 
expectation that they will be able to adopt a child because they are not precluded from doing that.  My anxiety 
about the position put by the member for Churchlands is that it creates an environment of unrealistic expectation, 
in an environment where there are far more adoptive parents than there are children to be adopted - and when we 
come to discuss overseas adoption I will maintain that argument, notwithstanding the arguments about millions 
of orphaned babies in overseas countries.  We need to disentangle that issue when we come to it.  So, in an 
environment where we are not seeking to expand the number of adoptive parents because we cannot satisfy their 
needs, it is my view that we should not be further distorting from the general population the parenting profile of 
the adopted child and the adoptive parents.  That is one of the drivers behind saying that we will retain the age 
criterion.  In all likelihood, if we did not have it in the Act, it would be part of policy, and therefore we would 
end up with the same situation.  The member for Churchlands in her speech during the second reading debate on 
my Bill accepted that that would not increase the number of children available for adoption, although I think in 
her second reading speech on her private member’s Bill she indicated that it might provide opportunities to older 
parents to adopt.  My concern is that in reality it will not because of a number of other things that come into play 
- the wishes of the relinquishing parents tell us that there is no demand for older parents in their fifties or in their 
late forties. 

Dr E. Constable:  I am not saying that.  You are stretching the point. 

Ms S.M. McHALE:  I am not sure whether we have a disagreement about how we manage the children that are 
available for adoption; we seem to have a disagreement about the member’s perception of principles of equity.  I 
am not sure now where the member for Hillarys stands, because he did not support the amendments moved by 
the member for Churchlands and then he said he would support them.  The Leader of the Opposition then said 
that although the Opposition sympathised with the member for Churchlands’ position, they did not support it.  I 
assume from that that the member for Hillarys still supports an age criterion. 

Mr R.F. Johnson:  I am happy to talk about my personal situation.  

Ms S.M. McHALE:  I refer to the member representing his party, not the member personally. 

Mr R.F. Johnson:  I am, and my party supports the amendment I put forward.  We also have sympathy for the 
principle about which the member for Churchlands is concerned, but at the end of the day we know that you and 
your side of the House will vote it down. 

Ms S.M. McHALE:  The member should be a little more concerned about the practice and the application of 
adoption, and not support the member for Churchlands’ amendment only because he knows the Government will 
not, and therefore he can stand with his head high.  This is about real government and making practical decisions 
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about the management of adoption.  It is not about trying to score points for not adhering to principles of equity.  
I have admitted that this is a difficult issue.  I have also admitted that we on our side have different views, but the 
collective view for the practice of adoption is the maintenance of an age criterion. 

Dr E. CONSTABLE:  The minister is really stretching her argument a little too much.  There is no question 
about the best interests of the child being uppermost; they would still be uppermost if this amendment were 
accepted by the Government.  So that is not the point.  I will give the minister a practical example, since she is 
into the practical aspects of this.  What is the difference between two sets of parents eligible to apply - one 
couple aged 42 years and 44 years, and another couple aged 36 years and 46 years?  The minister’s arbitrary cut-
off means that my second couple would not be able to put in an application 

Ms S.M. McHale:  Right. 

Dr E. CONSTABLE:  That is unfair.  It is just arbitrary; it has nothing to do with the best interests of the child.  
In my view, both of those couples should have the opportunity to apply and be assessed on a whole range of 
issues, including both their ages.  It may be decided in that assessment that two people aged 42 or 44 are getting 
a bit old, and a whole lot of other things, and the two people aged 36 and 46 are much better suited as adoptive 
parents.  The minister cannot tell me that the arbitrary cut-off does anything much except exclude people who 
might make excellent adoptive parents.  I know the minister will say that they can adopt anyway, but she should 
not give me that line. 

Ms S.M. McHale:  I will say that. 

Dr E. CONSTABLE:  I know they can, but they should have the equal opportunity to adopt a newborn.  They 
should have the opportunity to apply and be assessed. 

Ms S.M. McHALE:  The member for Churchlands knows my answer.  There is no discrimination in their ability 
to apply; both couples could apply and both would be assessed. 

Dr E. Constable:  Do not twist what I have said; answer the question. 

Ms S.M. McHALE:  I am answering the question. 

Dr E. Constable:  What makes the first couple better than the second couple to adopt a newborn? 

Ms S.M. McHALE:  I will answer that question as honestly and as straightforwardly as I can.  The age gap 
between the child and the parent should be about 45 years - 

Dr E. Constable:  Tell my why!  Where is your evidence?  Is it because someone has had a feeling in their water 
that this is a good idea?   

Ms S.M. McHALE:  No; because in 15 years that person will be 60 years old. 

Dr E. Constable:  And the other one will be 59.  What is the difference between 59 and 60? 

Ms S.M. McHALE:  Twelve months.  Seriously, this is a policy decision about having an age criterion - 

Dr E. Constable:  It is an arbitrary decision that has no basis. 

Ms S.M. McHALE:  It has logic and rationale: it looks at the national parenting profile, the median age of 
mothers at birth, the number of - 

Dr E. Constable:  All those things change yearly. 

Ms S.M. McHALE:  The member knows her statistics.  They change marginally yearly, but not to the point at 
which we can say that in 10 years the median age will be 40 or 45 years.  The median age of mothers of all 
babies born is 29.8 years; and if the member wants to take it up to 30 years, she can.  Three per cent of women 
over the age of 40 had children, and less than 0.1 per cent of women over the age of 45 had children.  An 
alternative approach might have been to say that there will be no age criterion and we will apply the percentage 
of mothers and fathers at those ages to the children who are adopted. 

Dr E. Constable:  Now the argument is getting silly. 

Ms S.M. McHALE:  No; this is what happens in New South Wales.  I considered this in my thinking.  

Dr E. Constable:  The New South Wales legislation does not say that.  We are talking about what is written in 
legislation.  

Ms S.M. McHALE:  I understand that.  That is why I am saying that there is an attraction to the simplicity of the 
member’s amendment.  
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Dr E. Constable:  Elegance rather than simplicity. 

Ms S.M. McHALE:  Simplicity in my view.  We then must apply the legislation to practice.  I am saying to the 
member that there is no age criterion in the New South Wales legislation.  New South Wales applies the 
percentage of parents and the ages of those parents as policy.  In fact, the assessment of applicants takes into 
account the general desirability of placing children with parents who are of an age at which people in New South 
Wales become parents.  New South Wales considers the distribution of age and birth and applies that policy.  
There is such a small cohort in Western Australia that it would have been ridiculous to look at that as a policy 
option.   

We then looked at Victoria, which generally cancels people out when there is an age differential between the 
couples and, in essence, will not approve an application.  Victoria has indicated that a number of countries will 
not accept an age gap of more than 40 or 45 years between the parents and children.  In effect, Victoria applies a 
de facto age criterion.  The question for me was: do I remove it altogether and give a semblance of equality?  
However, underpinning this is a range of policies that we must have to make it clear to people what their 
likelihood of adoption is.   

Ms S.E. WALKER:  This is the first time I have made a contribution to this debate, not because I have not 
wanted to but because I have been occupied with other matters, such as the sentencing Bill.  I have received 
correspondence on this issue from Adoption International of Western Australia.  I do not agree with everything it 
has said.  I have received correspondence from people both outside and inside my electorate, but more from 
outside my electorate.  I am not comfortable with the unlimited age criterion. 

Dr E. Constable:  It is not unlimited.   

Ms S.E. WALKER:  Whatever it is, I am not comfortable with it.  I believe that the member for Churchlands is 
very convinced of the merits of her amendment and I respect her sincerity.   
Dr E. Constable interjected. 
Ms S.E. WALKER:  I would like to say from my heart what I feel about this issue because I have given it a lot of 
thought.  I have gone through the reasons that people have given me for not supporting an age limit.  I could be 
persuaded differently on this if someone gave me a reason to do so during the debate.  People have said to me 
that an age discrimination does not apply to foster carers.  In my view, foster carers are different from adoptive 
parents.  They have said that children are kept in orphanages discriminately, and I would not mind hearing the 
minister’s comments on that issue, because I do not know whether that is the case.  They have said that adoption 
is the only area in which there is an age limit.  They have said that adoption applicants should be considered on 
the same level as those who want to become parents.  There is no age limit on becoming pregnant.  I have a lot 
of difficulty with that proposition, because when we deal with children who are put up for adoption, we are 
dealing with disadvantaged children.  We owe it to them and we have a responsibility to place them in a situation 
in which they will have an average, normal family life.  I am not having a shot at the Government, but last year 
the Government voted for the legislation to allow same-sex couples to adopt children.  I recall the member for 
Wanneroo speaking about the embarrassment she felt at school about having older parents.  I did not vote for 
that Bill because those children will feel the same sort of embarrassment.  That is what kids are like; that is what 
society is like.  Children of same-sex couples will feel the same sort of embarrassment.  I can understand the 
argument of the member for Churchlands in that regard.  However, I will be consistent and down the line on this 
legislation.  I will think only of the children.   
Another argument that has been put forward is that three other States have removed the age restriction.  People 
have asked me whether children are better off in orphanages.  Can the minister tell me how many children are in 
orphanages in Western Australia and why they cannot be adopted?  People have said also that older parents 
provide stability and support.  Against that I weigh what the member for Wanneroo has said.  A constituent of 
mine from Cottesloe who adopted a child has spoken about this issue.  One lady has asked me to speak about the 
difficulty that she and her husband have had with adopting a child, and I will speak about that during my 
contribution to the third reading.  She is 45 and her husband is 57 years of age.  She has said to me that since the 
age of 30 she has been told that she is too old, as her husband is always 12 years older than she is.  I do see that 
as a problem.  I did not vote for the gay and lesbian law reform legislation because I knew how my constituents 
felt and how I felt.   
I have a difficulty with this amendment.  I think that children who are adopted are disadvantaged and, all things 
being equal, we owe it to them to put them in a normal family situation.  That responsibility has been put on us.  
Someone said today that adoptive children will not be placed with 70-year-old parents, so I cannot understand 
why there is an age limit.  I support the amendment to increase the age, as put forward by the member for 
Hillarys.  I am happy and comfortable with that amendment.  In fact, I would not mind increasing the age a bit.  
However, right now I put on the record my reasons for not supporting this amendment.  
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Mr R.A. AINSWORTH:  I will refer to a comment made by the member for Churchlands a moment ago when 
she gave the example of two different ages of prospective adoptive parents.  She mentioned a 36-year-old female 
and a 46-year-old male.  If the 36-year-old female were single and not married to a 46-year-old male, she would 
be legally able to adopt a baby; whereas having a 46-year-old husband precludes her from adopting.  If we are 
talking about what is best for the child, would it be better for the child to be adopted by a single 36-year-old 
mother or by the same 36-year-old mother who just happens to have a 46-year-old husband?  If people had a 
choice between those two hypothetical scenarios, most of them would choose the latter.  The minister also talks 
about choosing an average family.  I suggest that the statistics would show that most children have two parents; 
some would be married and some would not.  I would have to argue that it is much better for a child to have 
what is still considered to be the norm - a mother and a father - as opposed to having just a mother.  The 
Government’s view is that a 36-year-old woman who happens to have a 46-year-old husband is not eligible to 
adopt a child.  That must mean that having a husband, particularly if he is 10 years older, makes the woman a 
worse parent than if she did not have that husband.  That is ludicrous.  With all due respect, it points out the 
stupidity of having an age limit that does not take other factors into consideration.  The age limit should be 
removed, as the member for Churchlands’ amendment suggests.   
When all the other considerations are taken into account during the assessment of prospective adoptive parents, 
the age of the parents should be considered.  I mentioned an extreme example of an 80 or 90-year-old person 
wanting to adopt a child.  If there were a clear discrepancy between what would be expected to be the upper 
limits of usual, and that was considered with the rest of the criteria to assess whether a person was eligible to 
adopt, I would not have a problem with considering a prospective parent’s age.  It is ludicrous to say that 
someone is eligible to adopt a child today, but because it is his birthday tomorrow, he will be ineligible.  It does 
not mean that a couple will be worse parents because they are a touch older than the average.  In many cases, 
they would probably be more financially sound.  If they had been married for many years, it is likely that the 
relationship would continue, particularly with the advent of a child that they wanted.  In some cases, it would 
give the couple a fresh lease of life.  I am not suggesting that very old people should be eligible to adopt a baby, 
but having an artificial barrier is exactly that - artificial.   

Ms S.M. McHALE:   I will address the member for Nedlands’ very good questions first.  I refer to the 
differential between foster carers and adoptive parents.  I am sure that we have all been lobbied on this issue.  
There are very big differences between foster carers and prospective adoptive parents.  Most children in foster 
care spend a year or less with the family, although some children are placed in care for a number of years, but 
they are in the minority.  The difference is that adoption is permanent.  Usually, the duration and the relationship 
that a foster parent has with a foster child is temporary.  Although some foster carers carry on a lifelong 
relationship, other relationships stop when the child reaches 18.  Adoption is lifelong and permanent and the 
legal status is different.  A child in foster care is still legally a child under the guardianship of the department or 
his or her own parent.  The child is the legal child of the adoptive parents.  The age of children in foster care can 
be anywhere from zero, but usually it ranges from between 12 to 15 months, to 10 years or older.  Most babies 
are adopted when they are under four years of age.   

The backgrounds of foster parents and prospective adoptive parents are usually different.  Foster carers are 
usually experienced parents and either have raised or are raising their own children successfully.  They have very 
sought-after skills.  Sometimes they deal with very difficult children.  Most adoptive parents have not had 
children before.  A small number of them - probably with regard to overseas adoptions - have children.  There is 
also an issue of demand.  There is a huge demand for foster parents.  As the member knows, 900 children are in 
foster care in this State.  Some 30 or 40 children are adopted.  If there were difficulties finding adoptive parents, 
we might well look at older parents, but that is not the case.  The member’s argument that there is no age criteria 
for placing children in foster care whereas there is an age criteria for prospective adoptive parents is inconsistent 
and does not have much weight.   

The other issue the member raised is incredibly emotionally powerful; that is, the thousands of children in 
orphanages throughout the world who would love to be adopted by a loving family in Perth.  I am sure they 
would, but that is not the world in which we live.  All members have been lobbied by the argument that surely it 
is better to allow a 60-year-old to adopt a child rather than leave children in orphanages in various countries.  
However, the reality is very different.  The assertion that millions of children in overseas orphanages are waiting 
to be adopted is a myth.  That myth gets in the way of a logical debate.   

Ms S.E. Walker:  Do you have any statistics on that?   

Ms S.M. McHALE:  It is difficult to get the exact figures.  I was criticised for quoting a United Nations 
Children’s Fund statistic.  I am happy to provide the House with the latest information on that.   

Mr R.F. Johnson:  I think it was a UNICEF council statistic.   
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Ms S.M. McHALE:  It was from UNICEF.  I am very careful to get my facts right.  It was a UNICEF statistic 
that was quoted in a Council of Europe Parliamentary Assembly document.   

Mr R.F. Johnson:  But UNICEF does not know anything about it.   

Ms S.M. McHALE:  I am happy to give members the latest information on that.   

Dr E. Constable:  I think you will find it was misquoted, minister.   

Ms S.M. McHALE:  I quoted it.  It was not misquoted in the council.  

Dr E. Constable:  It was misquoted in the -  

Ms S.M. McHALE:  The problem is that nobody can source the data.  Anyway, I cannot give the member for 
Nedlands the exact number of children in orphanages.  However, the country of origin determines the number of 
children made available to be adopted, not us.  There are quotas and restrictions on the number of children that 
can be adopted either within the country of origin or externally.   

Ms S.E. WALKER:  I am interested in what the minister has to say.  Are these age criteria provisions applied to 
children being adopted in Western Australia and overseas?   

Ms S.M. McHale:  Yes.   

Ms S.E. WALKER:  Firstly - the minister has probably already said this -  does the minister agree that many 
children in need would benefit from having a home here in Western Australia and that there should be no age 
limits on the adoption of children from overseas as opposed to children who are adopted from Western 
Australia?  To pick up on her point, I have read all my literature.  I got a letter from Adoption International of 
Western Australia that was sent to the minister.  I will refer to it because the minister raised the issue.  The letter 
referred to a statement by Mr Nigel Cantwell, the Senior Project Officer at UNICEF.  I am not trying to set up 
the minister; I am trying to provide clarity to the debate.  The minister quoted something from the Council of 
Europe Parliamentary Assembly regarding inter-country adoption and respecting children’s rights.  According to 
the letter I have from Trudy Rosenwald, that was a misquote.  I am happy to jog the minister’s memory on that 
issue.  I do not know whether that will help the minister.   

Ms S.M. McHale:  Which bit of Cantwell will you quote?   

Ms S.E. WALKER:  I am happy to give the minister the letter.  It was a letter to the minister.   

Ms S.M. McHale:  Does the letter from Adoptions International say that 50 prospective adoptees were 
erroneously attributed?  

Ms S.E. WALKER:  Yes.  

Ms S.M. McHALE:  A letter to me from Adoption Research and Counselling Service dated 8 August reads   - 

It is only too easy to evoke poignant images of children in orphanages while at the same time speaking 
of the sadness of older childless couples who are waiting with open arms to provide a loving family . . . 

It goes on - 

Children in overseas orphanages are predominantly not orphans in the true sense of the word.  They are 
economic orphans or separated from their families for social reasons.  For those who are true orphans 
most still have extended families.  If altruism underpins the motivation to adopt children from overseas 
surely removal from their country of birth should be the last resort. 

The letter then talks about the cost.  That is an opinion from Adoption Research and Counselling Service, which 
does a lot of research into the area.   

I will clarify the latest position in relation to this UNICEF quote, because a lot hangs on this.  I refer to my 
second reading speech, in the context of there being more applicant parents than children available for adoption, 
which reads -  

This is the case even for overseas adoptions.  In 1999, the United Nations International Children’s 
Emergency Fund estimated that there were 50 applicants for each child available for intercountry 
adoption.   

Then I went on to say -  

Currently there are 34 Western Australian applications in overseas countries awaiting the placement of 
a child and a further 15 couples who have been approved and are preparing their applications to send 
overseas.   
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The second paragraph is data from the department and is unassailably correct.  The first paragraph, which 
includes this quote from UNICEF, was challenged.  I believe that Ms Rosenwald contacted UNICEF, and the 
senior project officer said what he said.  As a minister and a researcher, I am most concerned to have quoted 
something that people are now purporting was not correct, so we followed it up with the Council of Europe and 
UNICEF.  We had some difficulty in locating Mr Nigel Cantwell - I think he was on leave.  However, I will 
quote the advice I have been given -  

. . . unfortunately they have not been able to locate the source of the 50:1 quote.  However Mr Cantwell 
provided the following statement . . . He states …  

- when trying to determine the effective “supply” of adoptive families, care needs to be taken 
to distinguish between numbers of persons who may be seeking to adopt and those who 
actually receive authorisation to adopt (i.e. are considered fit to do so);   

- it seems clear that, overall, the number of those wishing to adopt (and probably also of those 
authorised to do so) considerably outstrips the number of children identified as being legally 
“adoptable”.  This would account in part for the fact that, at the intercountry level in particular, 
sale and trafficking of children is a problem in this sphere, and that so many children are 
adopted from their biological families rather than from institutional care.  This is clearly not 
the case, however, for “hard-to-place” children, including older children, those with disabilities 
and those with HIV/AIDS, for whom in particular the term “adoptable” has an additional 
implication - that of being wanted as an adoptive child; 

. . .  

- only a small proportion - usually under 10 per cent - of “children in institutions” are likely to 
be “adoptable”.   

That is a statement from Mr Nigel Cantwell.  Although he has searched the UNICEF research centre to try to 
find the quote, he was unable to do so.  However, the reality is that there are more adoptive parents waiting for 
children in overseas countries that the department has processed than there are children being adopted.  
Whichever way we look at it, whether the member wants to accuse me of falsely quoting, the reality is that the 
number of people wishing to adopt considerably outstrips the number of children available for adoption.   

Mr N.R. MARLBOROUGH:  I want to speak because I have some sympathy for the amendment.   
Dr E. Constable:  That had nothing to do with my amendment; we have been sidetracked from the amendment.  
Mr N.R. MARLBOROUGH:  As I understand the amendment, and correct me if I am wrong - I hope I will not 
be sidetracking the member’s amendment - it proposes to remove any discrimination on the basis of age.  I have 
some sympathy for that proposition.  Although I may not be voting in that way, I want to put on record my 
concerns, which have already been raised with the minister.  I hope that between the passage of this Bill to the 
upper House and its return, there may be some ability to rectify what I see as an anomaly that exists interstate 
with adoption legislation, and also equal opportunity legislation, which is federal legislation that does not allow 
for this sort of discrimination on the basis of age either in jobs or the provision of services.  I suggest to the 
minister that, at the moment, if any person that did not fit this age criterion were attempting to adopt from 
overseas and was rejected on the basis of the state legislation and took the matter to the federal jurisdiction, the 
state legislation would be overruled.  I do not know whether the minister has received advice on that.  However, 
before the passage of this legislation is complete I would like to see such advice coming forward from Crown 
Law.  I do not profess to be either a lawyer or an expert in constitutional rights or Bills, but my basic 
understanding is that federal legislation, when it applies to an area also covered by state legislation, overrides 
state law.  The federal equal opportunity legislation shows clearly that age should not be used to discriminate in 
either jobs or the provision of services.  There have been many cases which show that that has been adhered to.   
The other matter that concerns me about this ongoing policy is that, although the age has varied, the principle has 
not changed but, fortunately, Australian society has.  Since the date this provision was included in the Act, we 
have enacted equal opportunity legislation and seen a huge increase in people’s life expectancy, and we have had 
a complete change in society and its values, so why we are hanging onto this Dickensian view of adoption laws 
is beyond me.  It raises a number of inconsistencies.   
I brought a case to the minister’s attention nearly two years ago.  A couple now living and working in Western 
Australia had set out to adopt a child under South Australian legislation.  They had no knowledge when they 
came to Western Australia to take up jobs - both are teachers, one a deputy principal - that they would fall out of 
the South Australian process and become a victim of the age restrictions existing in the current Western 
Australian legislation.  However, that is what occurred.  They were doing the final lap of the process of adopting 
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a child.  That was the first time in my 17 years in Parliament that I had to deal first-hand with a provision which 
indicates that when States act differently on these matters they cause people problems.   

I see no rational reason for treating human beings in this way, particularly when we look at the provisions 
applying in those States that do not have an age limit.  I do not reject the minister’s view that all sorts of issues to 
do with a person’s suitability to adopt are taken into consideration, but they are not issues that necessarily 
headline an age problem.  They are all of the other things that we worry about, such as whether it is an 
appropriate family to look after an adopted child.  These are my concerns, and they have been ongoing for a long 
time.  I hope they will be rectified in the process of this legislation going between the two Houses. 
The ACTING SPEAKER (Mr A.D. McRae):  Before I give the call, I remind the House that we are having a test 
of the will of the House, and I am putting part of the question in relation to an amendment on the Notice Paper in 
the name of the member for Churchlands that conflicts to some degree with an amendment on the Notice Paper 
in the name of the member for Hillarys.  The question is page 14, to delete lines 15 to 18 up to the word “is”.   
Dr E. CONSTABLE:  A great deal has been said about this amendment.  I particularly thank the member for 
Peel for his comments, because he has set out very clearly the reasons for this amendment and his support in 
spirit, which I will note when we divide, which I imagine will be in a few minutes.  I too hope that somewhere 
between this place and the other place this matter can be dealt with in a proper way and some change can be 
made to this legislation.  I also thank other members who have expressed support for the amendment.  As the 
member for Peel said, these issues have been dealt with in legislation in all jurisdictions in Australia over the 
past 10 or 15 years.  It is a matter of equal opportunity, fairness and principle; and, from that principle, good 
practices can flow.  It will not interfere with providing the best care for children.  That is obviously uppermost in 
our minds.  It is a matter of giving people who wish to adopt children a fair go in being able to make an 
application and have it assessed alongside everybody else’s application. 
Ms S.M. McHALE:  I will deal first with a question from the member for Nedlands.  The member asked why did 
we not consider having an age criterion for local children but not for overseas children.  I have looked at that 
option.  However, the reality is that all the countries with which we have adoption arrangements have age 
criteria.  The age criteria in this Bill of 45 and 50 do not cut across the criteria of those countries and will allow 
for consistency.  The member for Peel has made his views well known to me and has argued his point strongly.  
His comments are indicative of the range of views that exist in the community. 
Mr R.F. JOHNSON:  I have been encouraged by the comments from the member for Peel, because I think he is a 
pretty fair person.  The member for Peel said that he is concerned about the fairness and equity of the legislation 
and he cannot understand the rationale behind the legislation.  I agree fully, because the minister has not 
convinced me that there is any rationale for opposing either the member for Churchlands’ amendment or my 
amendment.   

Ms S.M. McHale:  As yet we have not discussed your amendment. 

Mr R.F. JOHNSON:  No, but we will be.  The minister has said consistently that the pre-eminent consideration 
must be the best interests of the child.  I have asked the minister to give me the rationale for how the interests of 
the child are best served by placing a priority on allowing a single person aged 45 to adopt a baby as opposed to 
a 35-year-old and a 46-year-old married couple.  The minister has not convinced me one iota that that will be in 
the best interests of the child.  The minister is happy for a single person aged 45 to adopt a baby, yet she is 
willing to penalise a stable married relationship in which the wife is aged 36 and the husband is aged 46.  The 
minister is also willing to penalise the child, because it is not in the best interests of the child to be adopted by a 
single parent when it has the opportunity to be adopted by a mother and a father, which is what all children have 
a right to expect.  The minister is even happy for a single 45-year-old homosexual to adopt a child, and she tells 
me that is in the best interests of the child, yet it is not in the best interests of a child for a 36-year-old woman 
and a 46-year-old man to adopt that same child.  The minister’s logic has gone right out the window.  The 
minister cannot for one moment give any decent rationale for why that is in the best interests of the child.  The 
minister should talk to the general public.  The public will disagree with her.  Her party may not disagree with 
her, because it is pandering to gay and lesbian people to make sure they have equal opportunities.  That is all the 
minister is interested in.  Stuff the people who are a bit over 45 years of age!  It is apparent from what the 
minister is putting before the House today that that is her view, yet she keeps telling us that the best interests of 
the child is paramount.  The minister is sadly lacking.  The minister is a mother and a person for whom I had 
some respect, but the minister has lost my respect -  

Mrs C.A. Martin interjected. 

Mr R.F. JOHNSON:  The member for Kimberley should get up and make a contribution instead of -  

Mrs C.A. Martin:  I have made my contribution.  
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Mr R.F. JOHNSON:  No she has not.    

Mrs C.A. Martin:  I said it all on 1 May last year!   

Mr R.F. JOHNSON:  Here she goes again!  Why does the member for Kimberley not stand up and say 
something significant instead of just shouting across the Chamber?  She is so rude!  I will ignore those puerile 
comments from the member for Kimberley, because what I have to say is very serious.  I am trying to convince 
the minister that surely it must be better for a child to be adopted by two heterosexual parents aged 46 and 36 
than to be adopted by a single heterosexual person; or, worse still, by a single homosexual person.  I want the 
minister to put on record her rationale, because I promise the minister that this will come back to haunt her.  The 
minister is conning people by saying that this is in the best interests of the child.  It is absolutely not in the best 
interests of the child.  It is because of the minister’s own political agenda.   

Ms S.E. WALKER:  Can the minister tell me why the Government voted to allow same-sex couples to adopt 
children so that it would not discriminate against those couples yet the Government and the minister are willing 
to allow age discrimination on this issue?  Is the minister doing that because of the effect on the child?   

Ms S.M. McHALE:  The member for Hillarys is trying to re-argue the issue of gay and lesbian adoptions.  I am 
not prepared to buy into that. 

Mr R.F. Johnson:  I am trying to convince the minister that it is unfair and is not in the best interests of the child 
to have this arbitrary age limit of 45 for the older parent.  

Ms S.M. McHALE:  When we come to the member’s amendment, we will debate that. 

Mr R.F. Johnson:  I referred to the age gap in a couple, as opposed to referring to a single person. 
Ms S.M. McHALE:  I will give an example of the practice.  China will accept no more than five per cent of 
applications from single people in Western Australia; in practice, therefore, it hardly ever happens.  In other 
words, we must send 19 applications to China from couples before we can send one application from a single 
person.  Those are the limitations; other countries have their own criteria. 
In answer to the member for Nedlands, we debated in the gay and lesbian legislation the principle of equality 
before the law for all people regardless of their sexuality.   
Ms S.E. Walker:  Not to adopt. 
Ms S.M. McHALE:  For a range of services. 
Ms S.E. Walker:  We are dealing with adoption now. 
Ms S.M. McHALE:  That included adoption, and that legislation was passed by both Houses of Parliament and 
is, therefore, law.  I argue for maintaining the age criterion for several reasons.  It may well be seen to go against 
the principle of equality, but I do not believe it does because couples can adopt.  I have maintained the age 
criterion because that issue was very thoroughly canvassed during the 1997 review.  I remind members that we 
are giving effect to the majority of the recommendations in the 1997 review of those matters that were canvassed 
in the community. 

Mr R.F. Johnson:  That was five years ago. 

Ms S.M. McHALE:  I do not believe community opinion on this issue has changed that dramatically in five 
years. 

Mr R.F. Johnson:  It has. 

Ms S.M. McHALE:  The member for Hillarys does not have any evidence of that. 

Mr R.F. Johnson:  I did have some focus surveys. 

Ms S.M. McHALE:  The member did not say how many people were surveyed and who surveyed them.  The 
member for Kingsley has said that the community is not ready for this; that is the member for Hillarys’ position. 

Ms S.E. Walker:  Not ready for what? 

Ms S.M. McHALE:  For no age criterion at all.  I have based my decision on the fact that the legislation review 
canvassed the matter, received public submissions, consulted with the community and determined that it not be a 
policy decision.  I have respected that determination.  I have also considered the correspondence from all the 
people who have lobbied members.  Some people - mostly people from Adoptions International of Western 
Australia - said that we should not have it.  

Dr E. Constable:  Not only them but lots of other people. 
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Ms S.M. McHALE:  Not lots of people.  Others have said that it should be 40 or maybe 43.  I have taken those 
views into account. 

Mr R.F. Johnson:  I have had a lot of individual letters of support for increasing the age. 

Ms S.M. McHALE:  Yes, there have been a number in support. 

Mr R.F. Johnson:  They are mainly from people who wish to adopt internationally. 

Ms S.M. McHALE:  That is right. 

Mr R.F. Johnson:  But they are not from Adoptions International. 

Ms S.M. McHALE:  They are generally connected with Adoptions International but not necessarily - some are 
independent.  However, that is irrelevant. 

These are the sorts of facts I have taken into account.  The legislation review conducted extensive community 
consultation and determined that the community did not wish to remove in its entirety the age criterion.  I am 
honouring that recommendation.  I understand also that the Liberal Party does not support not having an upper 
age limitation.  I am now getting confused about what its position is.  I am maintaining this position.  I will 
propose an amendment that will maintain the review’s recommendations at the forefront of the Government’s 
mind and I will propose another review in three years to assess whether the amendments have had effect and to 
test the age criterion.  However, both sides of the House, with the exception of one Independent, believe that the 
community does not wish an unlimited age or no age criterion for adoptive parents. 

Ms S.E. WALKER:  During the debate on the gay and lesbian Bill, a large portion of the community did not 
support same-sex couples adopting, but the Government still pursued it.  That is completely the antithesis of the 
minister’s argument now.   

Ms S.M. McHale:  I think this will be a circuitous argument. 

Ms S.E. WALKER:  It is important to me because I have not made up my mind yet on this issue and I want to 
know what is behind the minister’s reasoning. 

Ms S.M. McHale:  I thought you told us you had made up your mind and that you did not support the member 
for Churchlands. 

Ms S.E. WALKER:  The minister has not been listening to what I said.  I said that I am open to persuasion. 

Mr M.F. Board:  We are allowed to do that on our side! 

Ms S.M. McHale:  In five minutes! 

Ms S.E. WALKER:  On our side we can choose how we vote.  Why is the minister now pursuing an issue that 
appears to be about discrimination?  I do not agree that anti-discrimination laws can be applied to every situation 
and certainly not to the health and wellbeing of children.  I do not accept that at all.  I do not accept the adoption 
of children by same-sex couples; that is not acceptable in my electorate.  The minister’s rationale is that the 
community will not accept an upper age limit.  I am asking the minister about her integrity and how she can 
justify voting on a Bill in one way and then voting in another way on another Bill.  Will the minister tell me 
whether I have missed something? 

Ms S.M. McHALE:  I argued in the gay and lesbian Bill that there was no research or evidence to suggest that 
gay and lesbian couples made better or worse parents.  I have taken account of the legislation review, which had 
extensive community consultation, to determine the views - which are anecdotal - of adults and adopted children.  
They argued strongly that the State should not place a child for adoption in a family environment that is 
significantly different from the general profile. 

Ms S.E. Walker:  That goes against your argument because the best possible placement for a child must be to a 
normal, average family.  I understand though that there are different types of families today. 

Ms S.M. McHALE:  The difference in the gay and lesbian Bill was that without it we would have denied gay and 
lesbian couples the opportunity of even getting to first base, which is being considered for adoption.  

Ms S.E. Walker:  You are denying people of an older age. 

Ms S.M. McHALE:  No, because they can still apply. 

Ms S.E. Walker:  They can still apply? 

Ms S.M. McHALE:  Yes, 46, 47, 48 and 51-year-olds can still apply.  The difference is that we would have 
denied gay and lesbian couples getting to first base. 
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Ms S.E. Walker:  But this debate is all about how a child feels in an abnormal environment. 

Ms S.M. McHALE:  I have explained to the House why the Government is adopting this policy position.  The 
reasons are clear and I do not believe there is much more to be said.  

Amendment put and a division taken with the following result - 

Ayes (16) 

Mr R.A. Ainsworth Dr E. Constable Mr M.G. House Mr R.N. Sweetman 
Mr C.J. Barnett Mr J.P.D. Edwards Mr R.F. Johnson Mr M.W. Trenorden 
Mr M.J. Birney Mr B.J. Grylls Mr B.K. Masters Dr J.M. Woollard 
Mr M.F. Board Ms K. Hodson-Thomas Mr P.G. Pendal Mr J.L. Bradshaw (Teller) 

Noes (26) 

Mr P.W. Andrews Mr S.R. Hill Ms S.M. McHale Mrs M.H. Roberts 
Mr A.J. Carpenter Mr J.N. Hyde Mr N.R. Marlborough Mr D.A. Templeman 
Mr A.J. Dean Mr R.C. Kucera Mrs C.A. Martin Mr P.B. Watson 
Mr J.B. D’Orazio Mr F.M. Logan Mr M.P. Murray Mr M.P. Whitely 
Dr J.M. Edwards Ms A.J. MacTiernan Mr A.P. O’Gorman Ms M.M. Quirk (Teller) 
Dr G.I. Gallop Mr J.A. McGinty Mr J.R. Quigley  
Mrs D.J. Guise Mr M. McGowan Mr E.S. Ripper  

            

Pairs 

 Mrs C.L. Edwardes Mr C.M. Brown 
 Mr A.D. Marshall Mr J.C. Kobelke 
 Mr T.K. Waldron Mr J.J.M. Bowler 

Amendment thus negatived. 
Debate adjourned, on motion by Ms S.M. McHale (Minister for Community Development, Women’s Interests, 
Seniors and Youth). 
 


